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JOB
SPECIAL PROVISION

A. Revisions to General Conditions of the Contract for Missouri Standard Specifications for
Highway Construction

Insert the following definitions into Sec 101.2:
Agent of Contractor. Subcontractors, its employees, assigns, and agents.

Agent of MoDOT. Any private contractors, subcontractors, engineers, or the employees thereof
performing work in accordance with the plans and specifications approved by MoDOT.

Commencement of Work. Also defined as the start of construction operations/activities, this is
the date the Contractor, its employees, agents, and/or assigns first begins performing work
pursuant to the terms of the contract, including the furnishing of labor, material, equipment, and
other incidentals necessary or convenient to the successful completion of the project and the
carrying out of duties and obligations imposed by the contract. For purposes of clarity, this date
shall be deemed to occur on the date certified payroll activities on the project commence.

Exceptions. Work items identified by the engineer, as documented on the semi-final inspection,
that are allowed to be completed after the contract completion date but prior to the item-specific
completion date established by the engineer. Failure to complete any excepted work item by the
item-specific completion date will result in assessment of contract liquidated damages.
Designation of exceptions not mandated by the contract is at the sole discretion of the engineer.

Typical exceptions include:

a) Seasonal items (e.g., sodding, overseeding, establishment of grass for soil stabilization,
or tree/shrub plantings)

b) Tasks that have contractually required or allowed delays (e.g., removal of sediment control
devices, waiting periods for signal/lighting systems, pause for retroreflectivity evaluation
of pavement markings)

c) Other tasks in which the engineer determines it is in the best interest of the Commission
to allow completion of such task to extend beyond the contract completion date, but within
a designated period of time.

Delete Sec 105.10.7 in its entirety and substitute the following:

105.10.7 Final Inspection. Upon apparent completion of the entire project, the engineer will make
a Final Inspection of the work to determine acceptance for maintenance in accordance with Sec
105.15.

Delete Sec 105.15 in its entirety and substitute the following:
105.15 Acceptance.

105.15.1 Partial Acceptance. At the discretion of the engineer, portions of the work within a

project may be accepted for maintenance prior to the Final Inspection of all work for that project.

When a portion of the work or a specific item is partially accepted, the contractor is relieved from

maintenance on the identified portion of the work, but this is not the Final Inspection, as defined
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in Sec 105.15.2, and will not excuse the contractor from liability or responsibility to the
Commission for work performed.

105.15.1.1 Acceptance of a Specific Item or Section of Work. Upon completion of any of the
items or sections of work listed herein, the contractor may request the engineer’s inspection of
the work and partial acceptance. If the engineer finds the work to be complete and acceptable,
including submittal by the contractor of all required documentation, partial acceptance will be
made for that item or section. The following items, complete in place, as determined by the
engineer, are eligible for consideration of partial acceptance:

(a) Any section 0.5 mile or more in length.

(b) Any section 0.5 mile or more in length in one direction of a divided highway.

(c) A complete bridge.

(d) An intersection traffic signal system. Partial acceptance may be made for signal
equipment prior to the 30-day testing period though any required performance tests and/or
guarantees shall remain applicable.

(e) Devices intended to be used for traffic safety and control. Acceptance of traffic safety
devices is limited to guardrail, impact attenuation barriers, traffic signal items, signs,
delineators, lighting, concrete barrier walls, concrete bridge parapet, bridge railing, guard
cable, crash cushions and fence, which are permanently installed in their final position in
accordance with the contract documents.

105.15.1.2 Semi-Final Inspection, Corrections and Exceptions. The contractor shall submit a
written request for a semi-final inspection at least seven days prior to the anticipated completion
of work, excluding exceptions. If the engineer postpones the inspection beyond the date the
contractor completes all work, the period of postponement will be considered an excusable but
non-compensable delay.

105.15.1.2.1 Immediately following the semi-final inspection, the engineer will provide the
contractor with a list of any remaining items of work, corrections, and exceptions. The count of
contract time will continue until all work and corrections are complete. If the engineer determines
all work is complete, with no exceptions, the semi-final inspection will be considered the Final
Inspection in accordance with Sec 105.15.2.

105.15.1.2.2 Work Complete Date. Upon verification by the engineer that all work, exclusive of
exceptions, is complete, the engineer will declare partial acceptance and cease the count of
contract time. The count of contract time will resume should the contractor fail to complete one or
more exceptions by the required date.

105.15.2 Final Inspection and Acceptance for Maintenance. The contractor shall promptly
notify the engineer when all work on a project, including exceptions, is complete. Upon Final
Inspection by the engineer and verification that all work on a project is complete, a notice of
acceptance for maintenance will be submitted to the contractor. Acceptance for maintenance
excludes any items covered by item-specific performance bonds. Final Inspection shall occur not
later than ten (10) business days after contractor’s notification to the engineer that all corrections
and exceptions have been completed. If the Final Inspection has not occurred within the ten (10)
business-day time frame, all corrections and exceptions shall be deemed completed and MoDOT
will be deemed to have accepted maintenance. If written acceptance for maintenance is not
received within twenty (20) business days after the date of the Final Inspection, nor any objections
sent to the Agent of MoDOT during this twenty (20) business-day period, the project and the work
shall automatically be deemed accepted for maintenance.



105.15.2.1 Following the Final Inspection, the Agent of MoDOT will be relieved of any new or
additional liability to third parties for personal injury, death or property damages which may be
alleged to result from the design or construction of the work, unless additional work is performed
by the Agent of MoDOT on the right of way after Final Inspection.

105.15.2.2 Nothing in these specifications shall be deemed to excuse the contractor of liability or
responsibility for any personal injury, death or property damages which may have occurred during
the time period from the Commencement of Work through the Final Inspection.

105.15.2.3 Acceptance of a project shall not be construed to relieve the contractor of full
responsibility for making good any non-latent defect in work or material found on any section of
work prior to final acceptance of the entire project, to alter in any manner the method of payment
prescribed in the contract or to constitute a waiver of any claim the Commission might have
against the contractor on the entire project.

105.15.2.4 Contracts with Multiple Projects. For contracts that include two or more projects,
the contractor may request a separate final inspection and acceptance for maintenance as the
work is completed on each project.

105.15.3 Final Acceptance and Payment. Following Final Inspection and acceptance for
maintenance, the engineer will prepare the final tabulation of quantities in accordance with Sec
109.8. Afinal change order, if necessary, and the final tabulation of quantities will be submitted to
the contractor for review. Upon receipt of the final tabulation of quantities, the contractor shall
promptly submit to the engineer any remaining project documentation including, but not limited
to, those listed in Sec 105.15.3.2.

105.15.3.1 AFinal Acceptance report will be submitted to the contractor, and final payment will be
made, no later than thirty days following concurrence on tabulation of quantities, receipt by the
engineer of all project documentation, and verification by the engineer that all material
incorporated into the work has been properly inspected. If the final tabulation of quantities
determines the contractor was overpaid, the contractor, or in case of default, the surety, shall
return the amount of overpayment to the Commission within thirty days of receiving notice of the
overpayment from the engineer.

105.15.3.2 When required by the contract, project documentation shall consist of the following:

(a) Contractor’s Affidavit Regarding Settlement of Claims (Form C-242)
(b) Final Change Order

(c) DBE Participation List and Final Verification

(d) Affidavit — Compliance with the Prevailing Wage Law

105.15.3.3 Final acceptance will not excuse the contractor’s liability or responsibility to the
Commission for any latent defects in the work or material incorporated into the work, or for claims
relating to any work or material incorporated into the work, except as barred by Sections 537.600
and 537.610, RSMo.

Delete Sec 107.11, including all subsections, and substitute the following:
107.11 Responsibility for Claims for Damage or Injury. The contractor shall be responsible,
to the extent imposed by applicable law, for injury, property damage, damage to the Work, or

other loss caused by the negligent, wrongful, intentional, reckless, or contractually noncompliant
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acts or omissions of the Contractor or an Agent of Contractor from Commencement of
construction activities through Final Inspection and acceptance for maintenance.

107.11.1 The contractor shall not be responsible for damage relating to personal injury or death,
arising from the design, condition, or maintenance of the project area prior to commencement of
work and after Final Inspection and acceptance of the work, in accordance with Sec 101.2 and
105.15.2, unless any of the following conditions exist:

(a) The work is so defective that it creates an imminent danger to third parties;

(b) A defect in the work was concealed and not discoverable by a reasonable inspection
by the Commission;

(c) The agent of MoDOT knew of the dangerous condition and did not disclose it to the
Commission; or

(d) The plans or specifications followed were so imperfect or improper that the agent of
MoDOT should have known the work to be done thereunder would result in an unsafe condition.

107.11.2 Neither the Commission nor the contractor, by execution of a contract, shall intend to
or create a new or enlarge an existing cause of action in any third party. This provision shall not
be interpreted to create any new liability that does not exist under the law, or to waive or extinguish
any defense that either party to this contract or their respective agents and employees may have
to an action or suit by a third party

Delete Sec 107.12, including all subsections, and substitute the following:

107.12 Contractor's Responsibility for Work

Damages to any portion of the work occurring after the date of Commencement of Work and
before the work is deemed approved and accepted, caused by the action of the elements or from
any other reason, shall be repaired or replaced at the contractor's expense. The contractor, at
the contractor’s option, may insure against any such damages. The Commission may, in its
discretion, make such a payment, determined in accordance with Sec 109.4, for damage to the
work due to unforeseeable causes beyond the control of, and without fault or negligence on the
part of the contractor, unless the contractor has been reimbursed for such damages by the
contractor’s insurer. Prior to reimbursement, the contractor shall furnish documentary evidence
of all efforts to recover such repair costs.

107.12.1 The contractor shall immediately give written notice to the engineer of any pedestrian,
worker and/or vehicular accident that occurs in or near the work zone. The contractor may be
directed by the engineer to repair permanent Commission facilities that have been damaged by
events that are beyond the control of the contractor. Reimbursement will be provided by the
Commission, determined in accordance with Sec 109.4, for the actual direct cost of labor,
equipment and material, exclusive of overhead, indirect or consequential costs of profit. The
Commission may elect to make such repairs in lieu of the contractor.

Delete Sections 107.13, 107.13.1, 107.13.2, 107.13.3, 107.13.3.4, 107.13.5, 107.13.6, 107.13.9,
107.13.10.4, 107.13.10.8, and substitute the following:

107.13 General Insurance Requirements. From the commencement of construction activities
through the Final Inspection and acceptance for maintenance of the project by the engineer, the
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Contractor shall procure and maintain at the Contractor’s expense, insurance for all damages and
losses imposed by law and assumed under the contract, of the kinds and in the amounts specified
in Secs 107.13.1 through 107.13.8.

107.13.1 Sovereign Immunity Limits for Missouri Public Entities. The Contractor shall
procure and maintain at least minimum insurance coverages to meet the sovereign immunity
limits for Missouri public entities as calculated by the Missouri Department of Insurance and
published annually in the Missouri Register pursuant to Section 537.610, RSMo for Sec 107.13.2
through 107.13.5, unless specified otherwise for each type of insurance coverage. Each policy
shall provide additional insured status for the Missouri Highways and Transportation Commission,
its members, the Missouri Department of Transportation, and its employees up to Missouri’s
sovereign immunity limits. Provided, however, additional insured coverage applies only to liability
caused in whole or in part by the acts or omissions of the named insured or those acting on its
behalf and does not provide defense or indemnity for liability that Section 537.600, RSMo. places
solely on MoDOT or another public entity. Each policy shall be endorsed to not waive sovereign
immunity limits. The naming of the Commission, its members, MoDOT, and its employees as
additional insureds under any insurance policy shall not be construed as a waiver of any
sovereign, official, or other governmental immunity. The Commission, its members, MoDOT, and
its employees reserve the right to assert any sovereign, official, or any other governmental
immunities. Nothing in the Section shall be construed to enlarge the liability of the Contractor
beyond that imposed by applicable law, create a contractual duty to defend or indemnify
prohibited by Section 537.600, RSMo, or require insurance coverage for liability that Section
537.600, RSMo places solely upon MoDOT. Insurance coverage and priority shall otherwise be
determined in accordance with the applicable policies and endorsements.

107.13.2 Commercial General Liability Insurance. The Contractor shall procure, and maintain
during the term of the project, commercial general liability insurance with coverage at least as
broad as Insurance Services Office (ISO) policy form CG 00 01. The general aggregate limit shall,
by endorsement or otherwise, provide a designated aggregate limit solely for this project using
ISO form CG 25 03 05 09 or an equivalent form. General liability policies shall be endorsed to
add the Commission, its members, MoDOT, its employees, agents, and assigns as additional
insureds (the “Additional Insureds”) using Insurance Services Office forms CG 20 10 or the
equivalent under such policy. For construction contracts, an endorsement providing completed
operations coverage to the Additional Insureds, ISO form CG 20 37 or the equivalent, is also
required. This form, CG 20 37, shall be endorsed on each subsequent commercial general liability
policy issued to the Contractor for three (3) years after final acceptance of the project. Should
work on the project be discontinued, the commercial general liability insurance coverage shall
remain in effect for three (3) years after the date of discontinuation, when applicable. Coverage
shall not be reduced by insured versus insured exclusions or by explosion, collapse and
underground (XCU) exclusions.

107.13.3 Commercial Automobile Liability Insurance. The Contractor shall procure and
maintain automobile liability coverage at least as broad as ISO policy form CA 00 01 covering
owned, hired, and non-owned autos. The policy shall be endorsed to Commission, its members,
MoDOT, and its employees, agents, and assigns as additional insureds (the “Additional
Insureds”).

107.13.4 Contractor’s Pollution Liability (CPL) Insurance. The Contractor shall procure and

maintain contractor’s pollution liability insurance for liability arising out of sudden, accidental, and

gradual pollution and remediation. The policy shall have minimum limits of $1,000,000. The

Commission, its members, MoDOT, and its employees, agents, and assigns shall be endorsed

as additional insureds under such policy. The policy shall provide coverage for hauling of waste

from the project site to the final disposal location including non-owned disposal sites. Completed
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operations coverage for pollution liability shall extend a minimum of three (3) years after final
acceptance of the project. Contractor shall require any subcontractor that performs environmental
remediation, hazardous material removal or related work including the transportation, disposal,
or environmental engineering work, to provide contractor’s pollution liability insurance with limits
and scope of coverage appropriate to the exposure. The Commission, its members, MoDOT,
and its employees, agents, and assigns shall be endorsed as additional insured under such policy.
The policy shall not contain a cross suits exclusion or other provisions that would eliminate
additional insured claims against the contractor or subcontractor.

107.13.5 Aircraft Liability Insurance. If aircraft, including unmanned aircraft, will be used on
the project, Contractor shall provide, or cause to be provided, aircraft liability insurance protecting
against claims for damages resulting from such use in all cases where any aircraft that is owned,
leased or chartered by any Contractor-Related Entity used on the Project. The policy shall have
minimum limits of $1,000,000 and the Commission, its members, MoDOT, and its employees,
agents, and assigns shall be additional insureds on the policy by endorsement or policy provision.
The use of any aircraft in performance of the Work, the aircraft crew, flight path and altitude,
including landing of any aircraft on the Site or on any property owned by the Commission, MoDOT
or other parties at interest, shall be subject to review and written acceptance by the Commission
prior to any such usage. If any aircraft are leased or chartered with crew and/or pilot, evidence of
non-owned aircraft liability insurance will be acceptable to meet these requirements but must be
provided prior to use of the aircraft. For use of unmanned aircraft vehicles, the contractor may
provide insurance either through an aircraft liability insurance policy, or by endorsement to the
Contractor’'s commercial general liability insurance policy and excess liability policies. Use of
unmanned aircraft must comply with all state and federal rules and regulations, including FAA
requirements.

107.13.6 Excess or Umbrella Liability Insurance. The Contractor may satisfy the required
limits for Secs 107.13.2 through 107.13.5 by use of excess or umbrella liability insurance policies
in any combination that meets the contract limits requirements. Such policies shall include as
additional insureds, the Commission, its members, MoDOT, and its employees, agents, and
assigns.

107.13.9 Evidence of Insurance. Required evidence of insurance providing confirmation of
compliance with these requirements shall consist of a certificate of insurance and any
endorsements adding the Commission, MoDOT and its employees as additional insureds where
specified. “Blanket” or “automatic” additional insured endorsements providing additional insured
coverage “where required by contract,” may be used, provided that such forms provide coverage
at least as broad as provided by the specified endorsement forms required. The contractor and
any subcontract work shall not commence under the contract until the contractor obtains the
applicable insurance coverage required and receives approval for such insurance from the
engineer. No later than five (5) business days prior to the Commencement of Work, all evidence
of insurance for the prime contractor, including certificates of insurance and required
endorsements, and notices shall be submitted electronically by the insurance agent to
ContractorSupport@MoDOT.mo.gov. The aforementioned evidence of insurance shall also be
submitted in the same manner no fewer than five (5) business days prior to the effective date of
any change or renewal of insurance during the term of the project. All evidence of insurance for
the prime contractor, including certificates of insurance and required endorsements, and notices
shall be submitted electronically by the insurance agent to ContractorSupport@MoDOT.mo.gov.
The Contractor shall promptly furnish the engineer with a complete copy of its policy upon request.
Failure to furnish evidence of proper insurance, or complete insurance policies when requested,
may result in the suspension of work as provided in Sec 108, and may result in other claims or
actions for breach of contract or otherwise, as may be recognized at law or in equity.
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107.13.10.4 Primary and Non-contributory. For any claims related to this contract or insurance
requirements herein identified, the Contractor’s insurance coverage shall be primary insurance
with respect to the Commission, its members, MoDOT, and its employees, as the additional
insureds. Any other insurance or self-insurance maintained by any of these parties shall be
excess of the Contractor’s insurance and shall not contribute with the Contractor’s insurance,
unless liability caused in whole or in part by the acts or omissions of the named insured or those
acting on its behalf and does not provide defense or indemnity for liability that Section 537.600,
RSMo places solely upon MoDOT or another public entity. Priority and allocation shall be
governed by the applicable policies and endorsements. MoDOT may not unilaterally alter priority
among the Contractor's, any subcontractor's, or any additional insured's policies.

107.13.10.8 Timely Notice of Claims. Contractor shall give the engineer prompt and timely
notice of claims made or suits instituted that arise out of or result from Contractor’s or agent of
contractor’s performance under this Agreement, and that involve or may involve coverage under
any of the required liability policies. The Commission and MoDOT will provide timely notice to the
contractor of any claims or lawsuits that it receives.

Delete Sec 107.14 and substitute the following:

107.14 Cooperation in Defense. The Agent of MoDOT and MoDOT shall reasonably cooperate
in the defense of the other against potential third party claims. This cooperation includes providing
reasonable access to relevant records, documents, and personnel. Nothing in this section creates
a contractual duty to defend prohibited by RSMo 537.600(5).

Delete Sec 107.18 and substitute the following:

107.18 Basis of Payment. No direct payment will be made for compliance with Sec 107.



